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May 15th, 2006 
 
 
Clerk of the Arizona Supreme Court 
1501 West Washington, Suite 402 
Phoenix, Arizona 85007 
 

 
RE: Petition No. R-05-0037 - 

Comment on Petition to Amend Various Rules of Procedure Relating  to  
Verbatim Recordings of Judicial Proceedings 

 
 
The Arizona Court Reporters Association (ACRA) respectfully submits the following 
comments regarding Rule Change Petition R-05-0037. 
 
 ACRA supports the Petition in the following respects: 
 

• in modernizing language in our court rules; 
• in recommending that court reporters must be used to make the official record in 

grand jury proceedings, capital case proceedings, felony jury trials, initial 
hearings to determine sexually violent person status, and proceedings on a 
minor's request for authorization of abortion without parental consent; 

• in preserving the statutory requirement that a party can request a court reporter 
for any proceeding; 

• in making the court reporter's record the official record in a proceeding also 
recorded electronically; and 

• in recognizing that a court reporter's record of proceedings is the "gold standard" 
of record making. 

 
ACRA takes issue with the Petition in several important respects.  While we appreciate 
and support the recommendation of the five case types where court reporters would be 
required, it does not go far enough.  This list should also include civil jury trials, juvenile 
delinquency hearings, and hearings on contested parental rights termination.   
 
Without inclusion of the above-mentioned case types, there is the very real potential 
that a party’s right to a court reporter will be diminished over time either through 
pressure from judges who advocate for electronic recording or simply because official 
reporters will become unavailable as counties reallocate funds from court reporter 
positions.  Litigants who insist on the best record would then be forced to outsource for 
court reporting services, creating a two-tiered system of justice where the best record is 
available only to those that can afford it. 
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We regret that the Keeping the Record Committee (“Committee”) did not undertake a 
systematic study of cost and performance of the competing methods for making the 
record.  ACRA is unaware of any independent financial audit that in any way justifies 
claims – stated repeatedly to the point of becoming unchallenged fact – that electronic 
recording saves money for courts or taxpayers.  The cost savings claimed by vendors 
and their proponents are anecdotal at best, unsubstantiated by a thorough, longitudinal 
financial analysis; and misleading at worst by driving policy decisions that ultimately 
affect litigants in a negative way. 
 
A thorough review and assessment of Arizona’s existing electronic recording systems 
would have been a logical first step for the Committee.  However, in nearly two years of 
meetings, there was no investigation or inquiry of any kind into the performance of these 
systems, even when presented with factual examples of blank recordings and error-
ridden transcripts.  Instead, these problems were dismissed as merely anecdotal.  In 
fact, it came to light during Committee meetings that Maricopa County does not 
maintain a log documenting failures or any other measure of the performance of its 
recording system.  ACRA has attached to this document a small sampling of the types 
of problems that have been, and will continue to be, encountered.   
 
We submit that civil jury trials, hearings in juvenile delinquency cases, and hearings on 
contested parental rights termination should be included within the reporter-required 
category.  These case types involve serious financial matters, the future of young 
people and the rights of parents to raise their children.  These cases require an 
accurate verbatim record.  One of the reasons given by the Committee in keeping 
reporters the official record maker in its five case types is that these cases typically 
"involve high transcript volume, and exacting due process standards that argue in favor 
of maintaining the traditional record-maker."  [Petition, page 12]  We submit that the 
above-mentioned three additional types of cases should be included for the same 
reasons.  Due process expectations are as high for the participants in these three types 
of cases as in the Committee's select five. 
  
The Supreme Court noted in its Administrative Order establishing the Committee that 
"The availability of an accurate record helps promote public trust in the system by 
ensuring the public knows what happens in court proceedings and, on appeal, can 
make the difference in winning or losing your property, your family or even your life."  It 
is significant that two of these three dire results may occur in cases of the kind the 
Committee eliminated from its list.  We submit that the three eliminated case types 
should therefore be restored to the list. 
 
We appreciate that one of the Committee’s goals was to allow for the appropriate 
allocation of court resources, both financial and staff.  This goal is achieved by allowing 
parties, even in the select five types of cases, to waive the right to a reporter, when 
necessary or desired, with court approval.  The option to waive gives the courts the 
necessary flexibility to address financial constraints and administrative concerns, but 
does not diminish the rights of parties to have the most accurate record possible in 
matters that may mean the loss of property or family. 
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In its Administrative Order, the Supreme Court acknowledges the valuable role played 
by court reporters in our judicial system:  "certified court reporters are highly trained, 
valuable professional members of the justice system.  Their skills are important to the 
provision of justice...."  The Committee also acknowledged that when accuracy must be 
guaranteed, court reporters are the default choice. This is made apparent by their 
requirement of court reporters for its select five types of cases, and by its making the 
court reporter's record the official record in a proceeding also recorded electronically. 
   
The Supreme Court must insure that litigants’ rights to the most accurate record are 
protected, and ACRA believes that inclusion of the eight case types – comprising 
serious evidentiary matters -- in the reporter-required category of the Reporting 
Resources Proposal is necessary to accomplish this goal. 
 
In the spirit of contributing to what we hope is an ongoing discussion, we submit the 
following Attachments A through J bearing on the issues before the Supreme Court. 
 
Sincerely, 
 

Michele E. Balmer 

 
Michele E. Balmer. RPR 
Certified Reporter No. 50489 
President Elect 
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J. RUSSELL SKELTON 
 

April 27, 2006 

 

 

 

Marvin Atwood 

Atwood Reporting Service 

3030 North Central Avenue, Suite 404 

Phoenix, Arizona 85012 

 

Dear Marvin: 

 

 This will confirm our recent conversations concerning the availability of court reporters 

in Maricopa County Superior Court. 

 

 Several years ago I tried a case in what was then a relatively new electronic courtroom.  I 

specifically requested a court reporter and at the request of the judge withdrew the request when 

the judge personally assured me that it was not necessary as the E-courtroom would be able to 

produce anything and everything that would normally be obtained from a court reporter. 

 

 Later, during the trial I needed a daily transcript and made a request from the court 

personnel.  After 5:00 in the evening I received a CD and was told I would have to arrange for a 

transcriber which was impossible since I needed it for the following morning in trial.  I was 

fortunate enough to locate the judge who went out of his way to ensure that a transcript would be 

available the following morning, but had I not reached the judge I would not have had a 

“official” transcript from which to examine additional witnesses. 

 

 More recently, within the last two weeks, I requested a court reporter for oral argument 

on a motion for summary judgment, again, in an E-courtroom.  The presiding judge advised us at 

the outset that a court reporter was “not available” despite our request.  He apologized profusely, 

and stated in open court that the E-courtrooms are oftentimes not provided with court reporters 

despite his request.  He implied this was a common occurrence and noted that E-courtrooms are 

on the bottom of the totem pole when requesting court reporters. 

 

  Please contact me if you have any questions concerning either of these incidents.  

 

        Sincerely, 

 

         
        J. Russell Skelton 

JRS:ds 

cc: The Honorable Larry Winthrop 

      Court of Appeals 
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May 10, 2006 
 
To Whom It May Concern: 
 
I am writing to inform you of an incident that occurred regarding a request for a court 
reporter in approximately May of 2005 in an electronic courtroom on the 4th Floor of the 
East Court Building in the Maricopa County Superior Court. 
 
I was assigned by the Court Reporter Manager, Ms. Melinda Vollmer, here at the 
Superior Court, to cover a matter to be heard at 10:00 o'clock in the aforementioned 
electronic courtroom. 
 
While waiting in the back of the courtroom along with other counsel on various matters, 
at approximately 9:45, the judge presiding in this courtroom looked up and noticed that I 
was sitting there. 
 
The judge inquired was I there for the motion that he was currently involved in, and I 
explained that I was requested for the 10:00 o'clock motion.  The judge then inquired if 
counsel in the back of the courtroom were the attorneys on the 10:00 o'clock matter, 
and they informed him they were. 
  
He then inquired of counsel who it was that requested the court reporter for the 10:00 
o'clock matter, and one of the attorneys present stated it was him.  He then inquired of 
counsel whether he was aware that the proceedings in his courtroom were videotaped 
and audio recorded, and at the end of the day he could have a CD of his proceedings at 
a cost of $20.  Counsel advised he was unaware of such. 
 
At this time the judge inquired whether, knowing that information, he was still in need of 
a court reporter.  Counsel informed him that he was not.  The judge then 
looked at me, and excused me from the courtroom. 
 
After this, I left the courtroom and went back into the court's chambers area, where I told 
this judge's JA what had just occurred, as I was quite disturbed and 
embarrassed by my rather abrupt dismissal. 
 
The JA then informed me that she had previously informed the attorneys in this matter 
when they requested a court reporter that there was no need for such as they were 
assigned an electronic courtroom.  The attorney informed her, as related to me, that 
they still requested the presence of a court reporter. 
 
I then went back to the Managing Court Reporter and informed her of this incident. 
  
This ended the matter. 
 
Submitted this 10th day of May, 2006, by Donald E. Moll, 
Certified Reporter, Cert. No. 50347 
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                      IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 

                           IN AND FOR THE COUNTY OF MARICOPA 

 

 

                STATE OF ARIZONA,              ) 

                                               ) 

                                  Plaintiff,   ) 

                                               ) 

                           v.                  )  CR2004-042897 001 SE 

                                               ) 

                CHALCEY de ETT OLIVER,         ) 

                                               ) 

                                  Defendants.  ) 

                                               ) 

                _______________________________) 

 

 

 

                                    Phoenix, Arizona 

                                   November 15, 2005 

 

 

 

 

                        BEFORE THE HONORABLE MICHAEL DAVID HINTZE 

 

 

 

 

 

 

                     REPORTER'S EXCERPT 0F TRANSCRIPT OF PROCEEDINGS 

 

                                   (RULE 11 HEARING) 

 

 

 

 

 

 

 

 

 

               MELISSA GONSALVES, RMR, CRR 

               Certified Court Reporter 50070 

 

 

 

                                                             (Original) 
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1                    P R O C E E D I N G S 

 

2  IN OPEN COURT: 

 

3                THE COURT:  This is the time set for items 

 

4  number 44, 45, 46, 47, 48 and 49. 

 

5                It's CRs 2002-091890, CR2003-033336 -- I'll 

 

6  do it again -- 2003-033336, CR2003-033606, CR2003-037124, 

 

7  CR2003-039027 and CR2004-042897, State of Arizona versus 

 

8  Chalcey de Ett Oliver. 

 

9           MS. WARZYNSKI:  Juli Warzynski appearing for 

 

10  Kristin A. Knudson. 

 

11           MR. MESHEL:  Charles Meshel on behalf of 

 

12  Ms. Chalcey Oliver. 

 

13                Dr. Ritchie Rosengard is here. 

 

14                We'll call him. 

 

15           THE COURT:  Can you just give me your name for 

 

16  the record? 

 

17           THE DEFENDANT:  Chalcey de Ett Oliver. 

 

18           THE COURT: Doctor, would you please stand, state 

 

19  your full name and raise your right hand. 

 

20           WITNESS ROSENGARD:  Richard J. Rosengard. 

 

21           THE COURT:  Dr. Seward. 

 

22           WITNESS SEWARD:  James D. Seward. 

 

23                (Richard J. Rosengard and James d. Seward 

 

24  were duly sworn.) 

 

25           THE COURT:  Go ahead and take a seat. 
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1                During these proceedings, we do have a court 

 

2  reporter that was requested by defense counsel.  This 

 

3  courtroom is also -- has the ability to do video recording 

 

4  as well for the record, which is the audio recording, so we 

 

5  will have both available to us. 

 

6                With respect to this matter, then, at any 

 

7  point, counsel may choose to not have the court reporter 

 

8  to save costs, if he so chooses.  We can rely on the other 

 

9  means. 

 

10                In the meantime, I want to go over the 

 

11  rules.  You need to be able to speak into the microphones, 

 

12  when you are speaking.  You don't need to hover directly 

 

13  above them but close enough to them, and you need to be at 

 

14  a place, obviously, where the microphone is at.  So if you 

 

15  could just remember that, I'd appreciate it. 

 

16                Counsel, do we have any original agreements 

 

17  or any agreements? 

 

18                          * * * * * 

 

19 

 

20 

 

21 

 

22 

 

23 

 

24 

 

25 
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State of Arizona       ) 

County of Maricopa ) ss. 

 

 

I, MELISSA GONSALVES, of lawful age, being a Certified Reporter in and for the State of 

Arizona do state: 

 

1. That I was asked by Elaine Cropper of Canyon State Reporting, Ltd., to prepare a 

transcription of proceedings held before a Maricopa County Superior Court judge in a 

civil matter recorded on August 9, 2005 via electronic recording; 

 

2. That the CD containing the recorded proceedings held on August 9, 2005 did not contain 

certain cross-examination testimony of an expert called in those proceedings; 

 

3. That the court’s minute entry in the case for that day states on page 3 in part:  “1:04 p.m. 

Court reconvenes with respective counsel present. The proceedings are recorded 

electronically by CD and Videotape in lieu of a court reporter.”   This is the same period 

of time where no witness testimony is found on the CD and this is indicated  in the 

transcript by the parenthetical “(Testimony from 1:04 p.m. to 2:48 p.m. unavailable for 

transcription)”; 

 

4. That I further reviewed the court’s minute entry and it does not indicate malfunctioning 

recording equipment; 

 

5. That I called the attorney who ordered the transcription to seek permission to attach page 

1768, of Volume IX, along with identifying title pages, to the public comment to be 

submitted to the Supreme Court by the Arizona Court Reporter’s Association on behalf 

of its members; 

 

6. That permission was granted to publish page 1768 to the extent that any identifying 

information is redacted. 

 

7. That I have caused to be placed on page 1768 of Volume IX of the trial transcript the 

parenthetical “(redacted)” in every instance where a party’s name appeared and said page 

is attached hereto. 

 

SIGNED AND DATED this 11
th

 day of May, 2006. 
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            1      A.   No. 

 

            2      Q.   Or how any of these percentages were derived, do 

 

            3  you? 

 

            4      A.   Well, I was advised by counsel that (redacted) 

 

            5  and (redacted) had agreed contemporaneously to pay those 

 

            6  two percentages, but as to why, I don't know. 

 

            7      Q.   You don't know whether the 9.7% takes into 

 

            8  consideration the numbers (redacted) had at risk in this 

 

            9  case? 

 

           10      A.   I'm not even sure what your question means. 

 

           11      Q.   Or the fact that (redacted) was uninsured for a 

 

           12  period of time when its insurer, (redacted), was bankrupt? 

 

           13      A.   Again, I have no knowledge of that. 

 

           14      Q.   And it doesn't take into the fact that (redacted) 

 

           15  admitted its share was actually 13%, does it? 

 

           16      A.   I would have no knowledge of that. 

 

           17           MS. JONAS:  This might be a good time to break, 

 

           18  your Honor. 

 

           19           THE COURT:  Why don't we take our lunch break. 

 

           20                We'll be in recess until 1:00 today. 

 

           21                (Recess:  12:03 p.m. - 1:04 p.m. ) 

 

           22                (Testimony from 1:04 p.m. to 2:48 p.m. 

 

           23  unavailable for transcription.) 

 

           24           THE COURT:  Be seated, please. 

 

           25                Any redirect?  I assume you have some. 

 

 

                             CANYON STATE REPORTING, LTD. 

 

                                      602.277.8882 
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From "The Oregonian" newspaper. 

Audio failure jeopardizes murder trial  

Silent CD - A new system failed to record three days of James N. Classen's murder trial  
Thursday, April 27, 2006  

HOLLEY GILBERT  

VANCOUVER -- The audio system recording the James N. Classen murder trial in Clark 
County Superior Court malfunctioned last week, leaving three days of proceedings 
without sound and defense attorneys conferring about whether to seek a new trial.  

"This is a failure of technology," Judge John P. Wulle, whose courtroom switched to the 
CD recording system on Feb. 2, said Wednesday.  

The computer-driven system appeared to be working during the trial's final three days, 
Wulle said. The problem was uncovered after another judge used the courtroom and 
found a CD of those proceedings lacked sound.  

Classen was convicted Monday of first-degree murder in the Feb. 8, 2005, stabbing 
death of his estranged wife, EveAnn M. Classen, 56.  

The audio problem was discussed in court Wednesday after the jury retired to deliberate 
on whether two aggravating circumstances -- EveAnn's particular vulnerability and her 
husband's alleged deliberate cruelty -- existed during the crime. Jurors returned two 
hours later, having decided there were no aggravating factors.  

That means Classen, 60, will be sentenced within the standard range of 22 to 30 years 
in prison. A finding of aggravating circumstances would have allowed a longer term. 
Wulle set May 24 for sentencing.  

While the jury deliberated, Jon J. McMullen, Classen's defense attorney, said he and his 
co-counsel, Todd Maybrown of Seattle, will talk with Classen to decide whether to ask 
for a new trial or take the issue to the Washington Court of Appeals.  

Deputy Prosecutor Tony Golik said the lack of an audio record is an issue to be decided 
if the case is appealed. There are rules about reconstructing the record and there is 
case law, including a Clark County case, in which the appellate court, using a 
reconstructed record, upheld convictions.  

Golik said the damaged record is not the type of issue that can force a mistrial.  

Wulle asked the attorneys to report back to him on May 4, and said he then would set a 
date for a hearing on the missing audio, if one is needed.  
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The portion of the record to be reconstructed could be less than originally thought, 
however. KGW TV, which covered much of the trial, agreed later Wednesday to provide 
the court with copies of its April 18-20 tapes.  

Also, Maggie Holbrook, a forensic computer specialist with the Vancouver Police 
Department, will examine the computer to see whether the audio was recorded on the 
hard drive even though the "capture card" -- which converts analog information into 
digital information to be stored as a multimedia file -- did not translate the audio to the 
CD.  

Jeff Amram, Superior Court administrator, said the failure was the first in the thousands 
of hours of recording since the system was installed in some of the courtrooms -- but 
not Wulle's -- during a 2003 remodeling.  

The problem computer was a relatively new county-owned Dell that the information 
services department upgraded to match CD systems it bought from Jefferson Audio 
Visual Systems Inc. of Louisville, Ky., Amram said. The conversion included some 
Jefferson products, and was "more a matter of convenience" than an attempt to save 
money on a new computer, Amram said.  

Wulle said that from now on, he will make two videotapes -- using the previous 
recording system -- to back up the computer CD recordings in major cases.  

Jared Green, vice president of Jefferson Audio Visual, with which Clark County 
contracts for maintenance on their computers, said that because the computer was built 
by the county, it is not covered by his company's warranty. 

 


